The Jean Monnet Seminar Series
Tahditiet Jean Monnet

AFTER LISBON: INTERGOVERNMENTALISM
RESURGENT, CONSTITUTIONALISM
MORIBUND?

Michael Dougan

%Ita
‘FEuropean
.Studies
HAssociation

Editor
Peter G. Xuereb
Jean Monnet Professor



The Jean Monnet Seminars Series

The Jean Monnet Seminars are an initiative of #&enJMonnet
Chair and the Malta European Studies Associatidhey are an
intrinsic part of the fabric of European Studiesalepment at the
University of Malta, bringing together scholarstire field for the
purpose of constructive debate and thinking onntlaén issues in
European Integration. The assistance of the Earo@@mmission
is gratefully acknowledged.

Professor Peter G. Xuereb
Jean Monnet Chair in EU Law and European Integration

© European Documentation and Research Centre,
University of Malta and Professor Michael Donga008.

All rights reserved. No part of this publicatiormynbe reproduced,
stored in a retrieval system or transmitted in &yn or by any
means - electronic, mechanical, photocopying, aiogr or

otherwise - without prior written permission frorhet European
Documentation and Research Centre, University oftdviand the
Author.

The EDRC is an independent, non-political, acadeceictre for
research and teaching in European Studies. Theswe@pressed in
publications of the EDRC are the personal viewthefauthors and
do not necessarily reflect the views of the EDRC.

Typeset by the European Documentation and Res€&anctre.



THE AUTHOR

Michael Dougan is Professor of European Law, arah Monnet
Chair in EU Law, at the University of Liverpool ise 2004). He
was formerly a Fellow in Law at Downing College aNéwton
Trust Lecturer at the Faculty of Law, University 6ambridge
(2000-2003); then Lecturer at the Faculty of Lawkiversity
College London (2003-2004). He holds a BA (Honsl)amv (1996)
and a PhD in Law (2001) from Peterhouse, University
Cambridge.

Professor Dougan works primarily in the field of Hlaw. His
research interests include: EU institutional andstitutional law
(especially the recent process of constitutiontlrne of the Union,
and the relationship between Community law anchtitenal legal
systems); the Law of the Single Market (especidtye free
movement of goods, persons and services, and Coitynun
regulatory competence); and EU welfare law (esfligcibe free
movement and equal treatment rights of Union aiszeand cross
border social security coordination).

Professor Dougan has published major articles unngls such as
the Common Market Law Review, European Law Review,
European Public Law and Cambridge Yearbook of Eemog_egal
Studies. He is the author Nfational Remedies Before the Court of
Justice(Hart Publishing, 2004), co-editor (with EleangaSenta,
University of Durham) ofSocial Welfare and EU LawHart
Publishing, 2005) and co-editor (with Samantha @utdniversity

of Liverpool) of 50 Years of the European Treaties: Looking Back
and Thinking ForwardHart Publishing, 2008). He is a co-author
of Wyatt & Dashwood'seU Law (5th ed, 2006) - one of the
leading  English  language authorities in the field.

Michael is one of the Joint Editors of the Commouarkét Law
Review. He also sits on the executive committeéhefEurope in
the World Centre - a Jean Monnet Centre of Excedleat the
University of Liverpool - and coordinates (with ldal Stalford) the
EWC’s Migration Unit.



AFTER LISBON:
INTERGOVERNMENTALISM
RESURGENT,
CONSTITUTIONALISM
MORIBUND?

MICHAEL DOUGAN"

I ntroduction

Since the European Council’s decision in June 20@&clare
the “constitutional concept” abandoned and set the
mandate for a new Reform Treatymuch attention has
focused on what changes - in a formal sense - fiwmold
Constitutional Treafyto the final Treaty of Lisbon:very
obvious things such as amendment rather than regedl
replacement of the existing Treaties; very supiifithings
like the excision of the Union’s flag, motto andlem; more
substantive changes such as the new rules on igdalif
majority voting within the Council and the transrial
provisions on the legal status of pre-existing @hillar acts;
and country-specific provisions like the UK and d&l's
protocol on the Charter of Fundamental Rights,her UK’s

" Professor of European Law and Jean Monnet Chair in EU Uaiversity of
Liverpool. This paper was delivered dfi March 2008.

! See Presidency Conclusions of European Council of 28 20017.

2[2004] OJ C 310.

%[2007] OJ C 306. This paper will refer throughauttie revised numbering of
the amended Treaty on European Union (TEU) and Treaty orutieiéning of
the European Union (TFEU). Provisions of the EC and HEaties as they
currently stand, before the entry into force of the Treatyisbon, will be
identified as such where necessary.



potential opt-out from its obligations under praséixg Third
Pillar acts®

This paper is more speculative in nature: it attisnip explore
the potential informal impact of the ratificatiorists, and the
transformation of the Constitutional Treaty intoRa&form

Treaty, for the future functioning of the Unionn particular,
we will address two main features of the ratifioaticrisis:
first, the idea of intergovernmentalism resurgéest, resulting
from the reaffirmation of the role and potency loé tMember
States as “masters of the Treaties”; secondly, ritle of

constitutionalism moribund, i.e. resulting from tlegpress
rejection, at the highest political level, of anpesssly
“constitutional basis” for the integration process.

| nter gover nmentalism Resur gent?

On the surface, the Treaty of Lisbon is hardly etory for
intergovernmentalism. After all, supranationalisifi assume

a more prominent role in the inter-institutionaldrece, thanks
especially to the reforms relating to the EuropBarliament.
Through a combination of the extension of the adin
legislative process across many more legal baseseased
budgetary influence particularly in areas curremt§signated
as compulsory expenditufend greater powers to control the
exercise of Union executive power as regards detdgand
implementing act$, the European Parliament’s position
emerges stronger than ever. Indeed, in fields aghihe
common agricultural policy and the Area of Freedom,

* See, for detailed analysis, Dougan, “The Treaty of Lisbod72@Vinning
Minds, Not Hearts” (2008) 45 CML Rev (forthcoming).

® E.g. Art 43 TFEU on the common agricultural policyt 207 TFEU on the
common commercial policy.

® See Title II, Part Six TFEU.

" See Arts 290 and 291 TFEU.



Security and Justice, as compared to the existregties, the
inter-institutional balance will be totally transfoed.

Supranationalism has other trophies to brandish, too
demonstrating that the spirit of “ever closer ufiimindeed
still alive: for example, the extension of qualifienajority
voting within the Council across myriad legal bakedJnion
action, legislative and non-legislative alikethe total
transformation of police and judicial criminal casgtion
from a distinct area of Union activity under their@hPillar to

a fully integrated element of the Area of Freed@ecurity
and Justice (albeit with certain special featufemd a range

of new Union powers in fields of shared competesioeh as
services of general economic interest and en€rgnd of
complementary competence such as space, tourism and
sport™

However, it is unsurprising to find that the TreatfyLisbon
continues a trend evident in all its predecesseatigs: each
step towards greater supranational governance usmteoc
weighted by more effective checks and balancesrategt
Member State prerogatives and ensure that the Upimains
responsive to domestic concerns. Despite the appare
contradiction, greater supranationalism and greater
intergovernmentalism in fact go hand-in-hand; irtjeteis the
constant cycle of confrontation and accommodatietwben
these two great forces that drives much of the EU’s
institutional and constitutional development.

8 E.g. Art 53 TFEU on facilitating self-employed activitidst 167 TFEU on
promoting culture.

® See Title V, Part Three TFEU. Those special features inclugleaeshared
power between the Commission and at least one-quartez Member States to
initiate the Union’s legislative procedures, specifically asardg police and
judicial cooperation in criminal matters.

1% Art 14 and Title XXI TFEU (respectively).

1 Art 189, Title XXII and Title XIl TFEU (respectively).



Thus, there are a whole series of reforms that deirate the
Member States’ exercise of greater control overUhen’s
institutions and competences: for example, the emsed
emphasis placed on the principle that the Uniomases only
attributed powers, while all other competences remwéth
the Member State$;the new “yellow card” system whereby
national parliaments participate @x antemonitoring of the
principle of subsidiarity? and indeed the generally more
prominent role offered to the national parliamentthin the
functioning of the Union on issues such as evaigati
executive activities within the Area of Freedom¢c@dy and
Justice’* or amending the Treaties through one of the new
simplified revision procedurés. Another series of reforms
illustrate that the Member States’ control exteat® to the
degree of their very participation in the integratiprocess
itself: for example, liberalisation of the condi® for
engaging in enhanced cooperatinthe retrenchment of
variable geometry in fields such as economic andetay
union}” and justice and home affaifs;and ultimately, the
possibility for an entirely unilateral (if hopefullorderly)
withdrawal from the Uniorout court®

This balance between supranationalism and
intergovernmentalism is perhaps at its most intergsvhen
the legal provisions hint only at certapotential futures,

2 Arts 4 and 5 TEU.

13 Art 5 TEU and the Protocol on the application of the gpiles of subsidiarity
and proportionality.

4 Arts 70, 71, 85 and 88 TFEU.

> Art 48 TEU.

'® See Title IV TEU and Title IlI, Part Six TFEU.

Y In particular, the provisions on closer integration betwemmbers of the
Euro-group: see Chapter 4, Title VIII, Part Three TFEU.

18 In particular, the amendments to the three protocols cdngeintegration of
the Schengeracquisinto Union law, participation of the UK and Ireland in
justice and home affairs matters, and participation of Dennmajlstice and
affairs matters.

19 Art 50 TEU.



whose actual realisation will depend ultimately migpmlitical

action. For that purpose, one of the most impontanables
concerns the degree to which the ratification sresnd the
2007 IGC will galvanise the Member States to reafftheir
role and potency as “masters of the Treaties”, @hchately
signal a resurgence of the intergovernmental elémhin

the daily functioning of the Union.

Consider, for example, the relative standing of the
Commission and the European Council, particulany i
exercising responsibility for the Union’s strategiterests and
future direction.

The Commission hardly jumps out of the Treaty afldan as
the main loser in the programme of institutiondbren. After
all, its chief prerogative - the near monopoly ougtiating
the Union’s legislative processes - has survivedcathed
(and indeed, been enshrined expressly in the &eédr the
first time)?® Moreover, certain amendments are intended to
strengthen the basis for the Commission’s claimpawer and
its capacity for effective action: consider, foraexle, the
expectation that the character of future Commissisimould
reflect the results of the elections to the Europea
Parliament! the fact that the Commission will eventually
reduce in size to a more compact College, comgisin
Commissioners from only two-thirds of the Membeat8s,
capable of more cohesive decision-makihgnd the prospect
that the new High Representative for Foreign Affaa vice-
president of the Commission, will perform a centcdé in the
Union’s external policies in general and the CFSP |
particular®

2 Art 17(2) TEU.

2L Art 17(7) TEU.

22 Arts 17(4)-(5) TEU.
2 Art 18 TEU.



Further reflection, however, suggests that sucbrmes may
prove in certain respects to be a poisoned chdbcethe
Commission. For example, making the Commission ever
more responsive to and indeed reflective of theitipal
complexion of the European Parliament might risk
undermining one of the Commission’s traditionatitosional
strengths: its relative independence from the reamgh
tumble of the ordinary left-right politics that Istdominate
public life within and across the Member States.cOfdirse,
the inseparability of the technical aspects ofgraéon from
broader choices of economic and social policy, dostwith
the Union’s ever expanding competences, have migyited

to a raising of the Commission’s profile within tpelitical
arena, at both the Union and domestic levels. aesl only
recall the debate surrounding the Services Directto
appreciate that the Commission’s institutional reity has
inherent limits®*

But any overt step towards politicising the Comiaiss
carries the danger not of bolstering its demociatytimacy,

but actually of undermining it, i.e. by drawingeattion away
from the intrinsic merits of the Commission’s urgqu
institutional position, and inviting observers tadge the
Commission instead by the standards of democratic
representation and accountability which with thesrage
citizen might feel more familiar, but which the Canssion
itself could never (and should not) hope to satisfye
problem may well be exacerbated if one consideas th this
conscious effort to make the Commission appear more
democratically responsive, the Treaties have cha@sernhe
relevant barometer of public opinion a body whialthough
directly elected, is not necessarily very repres@re of the
population as a whole, thanks to factors such as th
consistently low turnout at European Parliamenttelas and

2 Directive 2006/123 [2004] OJ L376/36.



their tendency to be treated as protest votes sigdire
domestic policies of the incumbent national govesnts®
With not only its traditional independence underaain but
also its newfound democratic credentials built draky
foundations, will the Commission end up being dgubl
disadvantaged?

Reservations can also be expressed about the ingjact
reforms to the Commission’s size on its standinthiwithe
institutional balance. Even though totally indepamidof the
national governments, Commissioners are neverthedesn
as an important element in maintaining the creithbof the
College within their country of origin, particulgramong the
smaller Member States. The Commission’s authoatgrter
Germany to repay state aid unlawfully granted téaiing
national industry is bolstered by the presence @eaman
commissioner on the College; or at least, the aihof that
order could be undermined by the absence of a Germa
commissioner. The price of a more cohesive Comansis
greater vulnerability to the charge among certaisnider
States - cheap and effective, however unjust - ploater in
“Brussels” grows ever more remote from or evennatie the
interests of the citizen.

Nor, from the Commission’s perspective, is the High
Representative an unreservedly positive asset.r Afte the
Treaties have chosen to resolve any potential icondf
institutional interest by making clear that the Hig
Representative’s loyalties lie ultimately with ti@ouncil?®

% See further, e.g. Blondel, Sinnott & Svensson (eRisdple and Parliament in
the European Union: Participation, Democracy and LegittjngClarendon
Press, 1998); Schmitt & Thomassen (edBplitical Representation and
Legitimacy in the European UniofODUP, 1999); Steunenberg & Thomassen
(eds),The European Parliament: Moving Toward Democracy in tble(Eowan

& Littlefield Publishers, 2002).

% Art 18(4) TEU.

10



while the new European External Action Service rsffe
him/her the prospect of an effective power basepeddent

of the Commission itseff. There is thus a genuine risk of the
High Representative being viewed with suspicion as
something approaching a “fitth column”, souring Wiog
relations with his/her fellow members of the Codlegnd
hampering the ability of the Commission as a wholeact
coherently and effectively.

The threat to the Commission’s position which enesm&om
reforms to its own internal functioning is magndfievhen one
then considers its standing relative to that of Eheopean
Council, whose profile and power increase signiftsaunder
the revised Treaties. Indeed, the European Coyechaps
rivals the European Parliament in its debt to thealy of
Lisbon. Not only is it given formal institutionatatus for the
first time, but also a range of quasi-constitutiodacision-
making powers on issues such as the future altocaii seats
in the European Parliamefit, the future rotation of
Commissionerships between Member States and teecosiz
the Commissiod and appointment of the High
Representativé? The European Council is also confirmed in
its responsibility for the Union’s overall strategnterests.
with particular powers in the fields of externatias and the
Area of Freedom, Security and Justite.

Perhaps most importantly, there are the reformsthi®
Presidency of the European Council. In particulae, Treaty

27 On the European External Action Service, see Art 27 TEU.te,Nm
particular, that the EEAS will be composed of officialeni the General
Secretariat of the Council, as well as from the Commission, aindtaff
seconded from the national diplomatic services.

2 Art 14(2) TEU.

29 Art 17(5) TEU and Art 244 TFEU.

%0 Art 18(1) TEU.

L Art 15 TEU.

32 Art 22(1) TEU and Art 68 TFEU (respectively).
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of Lisbon follows the approach of the Constitutibheeaty in
bringing to an end the current system of rotatifg t
Presidency of the European Council among the Member
States. That system was deemed to create probtéms
consistency and continuity in defining the Uniomslitical
agenda; the tasks associated with the Presidertypd@ome

too demanding to be discharged effectively by sqemwho
acts at the same time as his / her Head of Goverroertain
concerns were voiced about the potential for cotsfliof
interest between the President’s role as impacthalr of the
European Council and his / her duty to protect ih&onal
interests of the relevant Member State; moreobher benefits

of rotation in encouraging a sense of “ownershiy’ dl
Member States over the European Council had become
tenuous in a Union of 27 countries. The EuropeannCib
therefore acquires a more stable Presidency. Arti@(5)
TEU provides that the President is to be electedthsy
European Council for a term of two and a half years
(renewable once). He/she will be responsible foairaig
European Council meetings, ensuring the preparatiod
continuity of the European Council's work, facititeg
cohesion and consensus within the European Council,
presenting reports to the European Parliament Eitieopean
Council meetings, and representing the EU externatl
his/her level as regards the common foreign andirggc

policy.

One assumes that this new office will be occupigdah
experienced politician who has previously attaihegh office
in his/her country of origin. In the hands of suchgure, the
European Council Presidency could become a fornedadwv
fulcrum of power - less in a formal sense, since rvised
Treaties give the Presidency itself no real denisiaking
powers independent of the other members of the [eam
Council, but rather in the sense of providing arsfr and
focused nucleus at the very centre of Union poafhaking

12



with the opportunity to harness the European Cdsnci
strategic influence, and thereby channel the dm&ssiof the
Union’s other main political institutions too.

Of course, much will depend not only on the ambgi@and
the abilities of the individual office-holder, batso on the
precise latitude (and degree of administrative eupmpffered
to the Presidency itself by the European Coundeunrits own
internal institutional arrangements, as well asatigdudes of
the Heads of State or Government, many of whom naty
take well to the idea of replacing a system basedth®
principle of primus inter pareswith the conferral of
significant imperative powers upon a figure lackamy direct
electoral mandate and largely unaccountable shdrt o
impediment or serious misconduct. Neverthelesspdtential
exists for the emergence of a new and potentialipential
power centre within the institutional frameworks aell as a
focus capable of rivalling the Commission Presidasitthe
“public face” of the Union. The revised Treaties yma
therefore facilitate a further shift in the strategalance of
power away from the Commission and back towards the
Member States, a trend which began with the faBafter, so
that even the Commission’s formal prerogative gidative
initiative may increasingly be exercised in praetinder the
constraints imposed by an invigorated European €ibun

It is therefore quite possible that, under the sedi Treaties,
the Commission will emerge with a more modest inl¢he
inter-institutional balance - less the motor oegration than a
specialised bureaucracy; while the European Cowesins
poised to consolidate and expand its already cersde
influence - provided that the Member States ardingilto
capitalise on the intergovernmental momentum ajread
generated through the ratification crisis and tb@72IGC.

13



Another situation where the reassertion of Memb#ateS
authority at a fundamental constitutional level migranslate
into a more prominent role for intergovernmentalignthin
the daily functioning of the Union after the TreatlyLisbon
comes into effect, concerns the relationship betwdrafting
Conventions and intergovernmental conferences ie th
ordinary revision procedure for future amendment tioé
Treaties as provided for under Article 48 TEU.

Under that ordinary revision procedure, any Mem$tate,
the European Parliament or the Commission may dubmi
amendment proposals to the Council; those propesalls be
forwarded to the European Council and notified te t
national parliaments. If the European Council, hgvi
consulted the European Parliament and the Commissio
decides in favour of examining the proposals, ity ro@nvene

a Convention charged with drawing up recommendation
consideration by an IGC. However, the European Cibun
may decide, with the consent of the European Paeld, that
the scale of the proposals does not warrant a Guiove and
proceed to define for itself the terms of referefurethe 1GC.

In either event, the IGC shall determine the amesrdsby
common accord, and those will enter into force ralffteing
ratified by all the Member States in accordanceh viiteir
respective constitutional requirements.

The ordinary amendment procedure is clearly basedhe
model of the Convention on the Future of Europ&gl#shed
by the Laeken Declaration, which was responsibielfafting
the original Constitutional Treaty. However, theage
interesting questions about how the experience hef t
ratification crisis might end up affecting the bade of power
within this amendment model. In particular, the nvier
States at the 2003/2004 IGC seemed to accept thee@Gtion
proposals as the starting point for their own deitions, and
did not stray too far from the draft text presentsd the

14



Convention when finalising their own version of the
Constitutional Treaty. That could have been intetigun as
indicative of a new constitutional convention foetUnion,

i.e. that Treaty amendments drafted by a Convention
comprising representatives from the Member State
governments, national parliaments, European Pagldrand
the Commission, and operating in a relatively tpament
manner with the engagement of civil society, enjay
significant degree of legitimacy, and should ong/tinkered
with at the subsequent IGC, and even then, onlydoy good
reasons.

But it is arguable that the ratification crisis arte
functioning of the 2007 IGC have blown apart anyhsu
emergent constitutional convention. At a supeffilgael, one
can find bemusement in the idea that the reviseshtigs
envisage an amendment process which actually faited
practice, and that the TL itself was drafted byracpdure
which would not have complied with its very own posals -
one which has certainly been accused of amply alyspd all
an IGC’s worst characteristics of exclusionary, qpea and
unaccountable decision-makify.More fundamentally, the
ratification crisis and the 2007 IGC point to awelifferent
power balance between a future Convention’s prdpcead
the IGC convened to consider them, than might wotiser
have emerged had the Constitutional Treaty entemsabthly
into force. In particular, perhaps the Member Statdl feel
that they should learn the following lesson: it wlonot be
taken for granted that supposedly more represeatand
transparent Conventions will produce drafts amemdse
actually capable of commanding popular support.

% See, e.g. House of Commons European Scrutiny Comniiteepean Union
Intergovernmental Conferen¢85" Report of Session 2006-2007, published in
October 2007).

15



One could speculate about other situations where th
ratification crisis might have an informal impagban the
Union’s institutional relations: for example, wheththe
Union institutions’ increased sensitivity towardstional
prerogatives might convert what is meant to be alléy
card” into a de facto “red card” for monitoring cpliance
with the principle of subsidiarity; or whether tlsense of
intergovernmental power that imbued the 2007 IGdl wi
dissolve any remaining inhibitions about puttinghanced
cooperation into practice, and indeed transformnib a
commonplace mechanism for accommodating diverse
Member State regulatory preferences. The underlpioigt,
however, remains the same: if the Member StatdgHatethe
tectonic plates have indeed shifted, then our wtdeding of
the Union’s inter-institutional balance, which dexs not only
from the primary law contained in the Treaties, &@lsb from
the conventions which emerge from institutional coice,
might have to accommodate a shift away from the
supranational and towards the intergovernmental.

Constitutionalism moribund?

Aspects of the TL therefore point towards a resocgein
intergovernmental influence within the functionirgf the
Union. A related though still distinct questionncerns the
potential implications for the Union’s legal discee of the
express rejection, at the highest political leeélan expressly
constitutional basis for the integration process, 10 be more
precise, the European Council’'s explicit statementthe
mandate for the 2007 IGC, that the “constitutior@icept” is
abandoned.

The careful wording of the European Council conicus
suggest that abandonment of the “constitutionatepti was
meant only in a relatively narrow and technical s&gni.e.
abandonment of the repeal-and-replace approachhéo t

16



existing Treaties, the title “Constitution”, andethvarious
unnecessary trimmings and inappropriate termine®gi
contained in the old Constitutional TredtyThere is no
indication that the Member States implied any more
fundamental rejection of the idea of the Union as a
organisation based on the rule of law. Indeedcth@inued
emphasis of the Treaties on the proper functiorohghe
inter-institutional balance, reinforcement of theoypsions
governing the existence and exercise of Union coemoes,
and the strengthening of the Union’s commitment to
fundamental rights, all suggest that the “constnal
concept” - now used in its broader sense - whiatedres the
European integration project should emerge frora taform
process all the stronger.

Nevertheless, the “constitutional wobble” produdag the

ratification crisis and rejection of the Constitutal Treaty
still pose interesting questions about the politmansensus
underpinning and informing the continuing evolutioh EU

constitutional law. Such questions will reverberateoss the
revised Treaties for the foreseeable future, anddéed the
“tone” of the Union’s constitutional discourse helsanged
since the 2007 mandate, that has the potentiakeéccise an
important if more subtle influence over issues that Treaty
of Lisbon does not directly and / or definitivesolve.

Consider, for example, the standing of natural #mghl
persons to bring actions for annulment againstgatéy
invalid Community acts. As is well known, the Couwt
Justice currently adopts a very strict approachhtlocus
standi of non-privileged applicants under Article 230&C(,
in particular, as regards the definition of “indiual

% See the Presidency Conclusions of the European Council dtu28 2007,
especially paras 1-4 of Annex I.

17



concern™ In most cases, applicants will be expected togorin
an action before their national courts; the lattdl make a
preliminary reference under Article 234 EC wheresyth
harbour serious doubts as to the validity of thepdied
Community act® This creates a problem of access to justice
particularly as regards so-called “self-executi@@mmunity
acts, whose full legal effects do not depend upenaidoption
of national implementing measures; in the absercich a
measure, the national courts of various MembereStatay
refuse to consider the applicant’'s request for eirpmary
reference to Luxembourg.

In cases such adPA andJégo-Quérg¢the Court of Justice
was asked, but refused, to reconsider its posiaod; indeed,
suggested that the proper solution lay with a reni®f the
Treaty itself’ That invitation was accepted by the
Convention which drafted the Constitutional Treaapd its
proposals are now finally embodied in Article 263{4EU:
any natural or legal person may institute procegsliagainst
an act addressed to that person or which is ofcdiamd
individual concern to themand against a regulatory act
which is of direct concern to them and does notaient
implementing measures

On any reading, this is a minimalist solution te groblem of
access to justice for natural and legal persoresirttividual
concern requirement is retained for all casesept self-
executing regulatory acts. Yet despite its cruiogdortance in

% E.g. Case 25/6Plaumann[1963] ECR 95; Case C-10/95%socarne[1995]
ECR 1-4149; Case C-209/9Buralux [1996] ECR 1-615; Case C-321/95P
Greenpeacd1998] ECR [-1651; Case C-451/%6ntillean Rice[2001] ECR I-
8949.

% E.g. Cases 133-136/8%au[1987] ECR 2289; Case 314/8%ma Foto-Frost
[1987] ECR 4199; Case C-143/&ickerfabrik[1991] ECR 1-415; Case C-
465/93Atlanta[1995] ECR 1-3761.

37 Case C-50/00Unién de Pequefios Agricultorg002] ECR 1-6677; Case C-
263/02P Jégo-Quéré[2004] ECR 1-3425.

18



delimiting the extent to which direct access toigiad review
has been liberalised under Article 263(4) TFEU, ¢cbacept
of a “regulatory act” is not defined anywhere ire tfevised
Treaties. The ordinary, natural meaning of thaaparwould
be any binding act of general application, whetkgrslative
or non-legislative in nature, and regardless otlassification
as a regulation, directive or decision. Howeveseems that
the Convention which originally drafted these rafer
intended the phrase “regulatory act” to refer otdynon-
legislative measures; Union legislative acts, everself-
executing, would remain subject to the individuahcern
requirement® That would be a minimalist solution indeed:
after all, the disputed measure IOPA itself would be
classified under the revised Treaties as a legislat
regulation; the fact that that regulation was sekcuting, and
that the national court refused to recognise stanth seek a
preliminary reference, implies that the claimantirA would
have been no better off post-Lisbon than it wasiest

The rationale behind the Convention’s restrictive
understanding of its own phrase “regulatory acigiears to
have been the idea that measures adopted by thenUni
legislature, which stand at the summit of the Utsomew
hierarchy of secondary norms, should be relativelgre
cushioned against the possibility of challenge bByural and
legal persons. That understanding borrows froma@proach
developed in the national constitutional systerhsrd, it is
true that access to the courts often becomes mstective as
one moves up through the hierarchy of norms; thusjany
jurisdictions, the ability to challenge the leggalaf primary
legislation is relatively limited or even non-exst.

3 See CONV 636/03, p 8; CONV 734/03, p 20.

%9 Cp. Usher, “Direct and Individual Concern: An Effective Rey or a
Conventional Solution?” (2003) 28 EL Rev 575; Kochocus standof private
applicants under the EU Constitution: preserving gapshé grotection of
individuals’ right to an effective remedy” (2005) 30 Rev 511.
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However, the rationale for such restrictive stagdinles does
not derive from the hierarchy of normer se but rather from
the system of democratic accountability that isuassd to
underpin it: the citizen finds it more difficult tohallenge
rules adopted by the democratically elected lewyista as
compared to measures adopted by the unelected tesecu
authorities. When that argument is transplanteid ihe
particular constitutional context of European ims&mn, it
probably begins to runagainst recognising any special
treatment as regards access to justice for actheofUnion
legislature, whose institutions clearly do not gnjbe same
degree of democratic legitimacy as their domestic
counterparts. If anything, one might argue thatrtiie of law

- through the medium of effective judicial reviedirectly at
the behest of the citizen, in respect of all Unmeasures,
legislative as well as non-legislative - plays armere more
important role in legitimising the existence ance®ise of
Union power than it does within the ordinary nasibregal
systems.

One hopes that the combined effects of the ratifinacrisis

and the 2007 IGC will create enough distance ferGourt of
Justice to feel free from any sense of obligatmmotlow the

Convention’s narrow but flawed understanding ofjtriatory
acts”. Would it be hoping too much to argue that Tneaty of
Lisbon’s strengthening of the concept of the Unem an
organisation of limited competences, against thek¢paund
of obviously conditional and even sometimes quieubus
popular support for the integration process, shqéddsuade
the Court to go even further, i.e. to broaden asa$apossible
access to judicial review, simply by rewriting iBswn

restrictive case law on individual concern?

Another interesting arena for exploring the impadttthe

ratification crisis and the 2007 IGC on the Union’s
constitutional underpinnings is the debate overptteciple of
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supremacy. As is well known, there has been a-tanging
tension between Luxembourg’s assertion of the uditional
supremacy of Community over national law (save wher
Community law itself admits otherwis&) and the refusal by
many domestic courts to accept any such conception
supremacy within their own legal systefhsAgainst that
background, the Constitutional Treaty had proposed
introducing an express clause whereby “[tlhe Ctuntsbn and
law adopted by the institutions of the Union in ex&ng
competences conferred on it shall have primacy twedaw

of the Member State$ That provision was widely criticised
on the grounds that, compared to the myriad nuantesh
embellish the Court’'s case law, the Constitutioataty
offered a simplistic and potentially misleadingtstaent of
the relationship between Community and national . law
Nevertheless, the Constitutional Treaty’s primadause
offered clear political endorsement to the Cowtise law and
could have increased the pressure on national coardffer
fuller obedience to the supremacy of Union f&w.

However, the European Council’'s mandate for the72@C
agreed that the idea of an express primacy clauseld be
dropped. Instead, the Member States adopted a eimpl
declaration recalling the existing jurisprudencehe Court of
Justice on the principle of supremacy of Union ovational
law “under the conditions laid down by the saidecésn”,
and referring to an opinion of the Council Legaln&me
delivered on 22 June 2007, according to which gtjact that

40 E.g. Case 6/6€osta v Ene[1964] ECR 585; Case 106/Bimmenthal1978]
ECR 629; Case 11/7hternationale Handelsgesellschdft970] ECR 1125;
Case C-108/0Asda Store$2003] ECR 1-5121; Case C-234/Bé&pferer[2006]
ECR 1-2585; Cases C-392 & 422/B21 Germany[2006] ECR 1-8559.

41 See further, e.g. Arnull, Dashwood, Dougan, Ross, Spasnd WyattWyatt
and Dashwood’s EU LaBweet & Maxwell, & ed, 2006) Ch 5.

“2Art1-6 CT.

43 See further, e.g. Cramér, “Does the Codification of the Rimcif Supremacy
Matter?” (2004-2005) 7 CYELS 57.
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the principle of primacy will not be included inetHfuture
treaty shall not in any way change the existencethef
principle and the existing case-law of the Courfla$tice™*

That approach is arguably preferable from the Eatsge of
capturing better the subtlety of the Court’'s owsecéaw, but
the question nevertheless arises: will removalhef éxpress
primacy clause, combined with the general stremgtige of

the principle that the Union is an organisation liafited

powers, encourage certain national courts to coatitheir
previous approach of accepting the principle ofreogacy
only under the conditions deemed acceptable witheir own

domestic legal order?

Again, it is possible to identify other issues whethe
abandonment of the “constitutional concept” mayuiehce
the Court of Justice - one way or another - inntsrpretation
of the revised Treaties. Consider, for example Rtaocol on
the application of the Charter of Fundamental Righd
Poland and the UK, which was apparently intendedina
the justifiability of the Charter’'s economic andc&o rights
within those two Member States, but whose legadat$f are
far from clear thanks to its almost wilfully inconghensible
drafting. Will the Court treat this Protocol asms® sort of
opt-out from the full legal effects of the incorpted Charter,
in keeping with the apparent political intention$ ihe
relevant Member States at the 2007 IGC? Or will Goairt
instead decide that it would be constitutionallyacceptable
for certain supposedly fundamental rights to appily to 25
of the 27 Member States, and therefore seek taaimsat the
legal effects of the Protocol by other means (saghecourse
to the general principles of Union law)More broadly, even
though the Charter of Fundamental Rights will beeom

4 Declaration No 17 annexed to the Final Act.
> Consider the rulings in Case C-438Mi&ing Line(Judgment of 11 December
2007) and Case C-341/Qaval un PartneriJudgment of 18 December 2007).
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binding and of equal status to the Treaties theresé! it

would be most unfortunate if the decision by thedpean
Council, in its 2007 IGC mandate, to remove thé text of

the Charter from the Union’s primary law, in favoof

incorporation by simple cross-reference, were tkenthe
Union or national courts more hesitant about usiiregCharter
in a creative and ambitious fashion, i.e. not bseathey
cannot rely on the Charter as an entirely valiore®wf law,
but because the political sensitivities surroundimgy Charter,
evidenced by the 2007 IGC mandate, argue for graateial

restraint.

Conclusions

Such questions again point to an underlying probfem
Union constitutional law after the traumas of tla¢ification
crisis and the experience of the 2007 IGC.

The Laeken Declaration of 2001 that launched tloegss of
constitutional reform with such optimism highligtitthe need
to “bring Europe closer to its citizens” througlt@nbination
of greater effectiveness and greater accountaBflity either
the Constitutional Treaty had been ratified sudcdigsby all

the Member States, or if a text such as the Treatyisbon
had emerged directly from the Convention on theureubf
Europe, it is quite likely that we would now be edmlating a
major achievement in the history of European irdégn and
a complete vindication of the optimism on displagchk in
Laeken.

But events proved to be more tumultuous, and hymdstan
be an unforgiving judge. After the hubris of theposals for
a European Constitution came the nemesis of tligcaiion

“°See Art 6 TEU.
47 See Presidency Conclusions of European Council of 14 Desse2001.
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crisis initiated by France and the Netherlands. id@alist
might question the wisdom of how that crisis wasoheed:
instead of a serious attempt to overcome misuraieisig
and misinformation about European integration, amake
positive arguments in favour of substantive refoomthe
Union, the Member States chose to repackage the dea
Constitutional Treaty into a new Reform Treaty. ragmatist
might grudgingly accept that that was the only istial way
for the European Council to reconcile the wishethefmany
Member States who had ratified the Constitutionegaly
with those who had already rejected it or were owogér
committed to its success. In either case, the anpa public
perceptions of the EU can hardly be called sumgisiand not
just in traditionally Eurosceptic countries suchtlas UK, but
among many well meaning citizens in all Member &tat
concerned about aodus operandihat can too easily be
portrayed as an attempt to subvert full and praj@nocratic
debate.

So, while it is tempting to anticipate that the dtgeof Lisbon
will finally rekindle the Union’s institutional stngth and its
capacity to deliver, there is also the fear thaséhlong years
of wrangling and indecision have revealed patefieminces
between political vision and public opinion witramd across
the Member States, and been resolved only at tee afoa
widespread perception that the “future of Europe’reality
means “Brussels knows best”. It therefore seemsoppiate
to ask: will the post-Laeken constitutional refofnocess
have ended up creating a more effective and acablet
Union, but also a less legitimate one? Or at lehas the
Laeken process proved a lost opportunity to wirr @eentire
generation of citizens not just to the idea of aurttpe of
results”, but also to an ingrained acceptance efUlmion’s
underlying constitutional framework? And might tresulting
sense of public disenchantment and mistrust sasttieagth
and dampen the imagination of the Union’s constihal
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interlocutors, so that, even without anything sanaatic as the
abandonment of a “constitutional concept” for theidn, we
shall nevertheless enter a period of more insidiousre
pervasive hesitance or (worst of all) decay?

One can only hope that the whole experience hasgexshed
for the foreseeable future any further appetite fogjor
constitutional upheavaf. Perhaps the Union’s best bet is now
to get down to the business of delivering on pglteking full
advantage of the greater effectiveness and acdulityta
promised by the Treaty of Lisbon, in the hope thate
coupled with success will eventually heal all wosind

“8 That certainly seems to have been the view of the EuropeanciCat its
meeting in December 2007: see Presidency Conclusions of 14 Bexcéf07,
para 6.
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